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magazine. Held, as a matter of law, the powder magazine was not a nuisance, 
and hence that the plaintiff could not recover, without proving negligence on 
the part of the defendant. 

The keeping of the explosives in certain places and under certain conditions 
may be a nuisance per se. . .Cheatham v. Shear on, 1 Swan. 213; LaMn-Rand 
Powder Co. v. Tearney, 23 N. E. 389 (111.) . The present case is extraordinary 
in that the question of the existence of a nuisance was not left to the jury. 
Heeg v. Licht, 80 N. Y. 579 ; Prussak v. Hutton, 30 N. Y. App. Div. 66. 

Parties — Judicial Sale — Setting Aside Deed — Chilling Bidding — Limi- 
tations. — Toole v. Johnson, 39 S. E. Rep. 254. (S. C). — At a sale under 
execution, an attorney made the announcement that he hoped nobody would 
bid against his client, who would bid the amount of the judgment, and buy 
in the land for the children of the decedent. Held, that the statute began to 
run against a person seeking to set aside the sale because of chilling the bid- 
ding from the time of the discovery of the fraud. 

Fraud without concealment is not sufficient. 13 Am. & Eng. Enc. Law, 729. 
State v. Furlong, 60 Miss. 839. The court does not follow these cases, but 
holds that the provision of the Code — "any action for relief on the ground 
of fraud is not to be deemed to have occurred until the discovery by the 
aggrieved party of the facts constituting the fraud" — is to be construed lit- 
erally, and that there is nothing in the provision to limit its application to 
secret frauds. 

Police Regulation — Domestic Animals. — Sifers v. Johnson, 65 Pac. 709 
(Idaho). — A statute, prohibiting the herding or grazing of sheep within two 
miles of an inhabited dwelling, is a valid exercise of the police power of 
the State, and is not unconstitutional. Stockslager, J., dissenting. 

The court adjudges the statute to be intended to prevent conflicts, resulting 
from the clash of interest between sheep raising and farming, and also to 
protect the health of the settlers. This decision seems to extend the police 
power of a state to great lengths, and almost to sanction the taking of prop- 
erty without due process of law. The judges in this case were governed in 
rendering their decision by the opinions of Cooley and Tiedeman, regarding 
the extent of a state's police power. Cooley's Con. Lin., 704-5; Tiedeman' s 
State & Fed. Control of Per. and Prop., 838. 

Replevin — Custody of Property — Sale by one in Possession — Con- 
version. — Mohr v. Sangan, 63 S. W. 409 (Mo.). — A plaintiff having ac- 
quired possession by replevin, sold the property during the pendency of the 
suit. Held, that such property was in custodia legis, and hence he was liable 
for conversion. 

There appears to be an irreconcilable conflict of authority upon this point. 
Of the cases which hold that property taken under a writ of replevin remains 
in custodia legis, even when the possession is delivered to the plaintiff in the 
suit, he being regarded only as standing as a substitute for the sheriff, 
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McKinney v. Purcell, 28 Kan. 446; Hunt v. Robinson, 11 Cal. 262, are ex- 
amples. On the other hand, White v. Dolliver, 113 Mass. 400; Coen v. Wat- 
kins, 62 Mo. App. 502, hold that property does not remain in custodia legis 
after it has been delivered to the plaintiff in the replevin suit and that such 
plaintiff may sell it and pass a good title, being liable to defendant, if the 
latter is successful, only for the value of the property. While Donohue v. 
McAleer, 37 Mo. 312, hold that such property may be sold, Bank v. Owen, 
79 Mo. 429 proceeds on the theory that it is in custodia legis. By this decis- 
ion, however, the position of the Missouri courts upon this question is clearly 
defined. 

Street Railroads — Right in Highway — Driver of Vehicle. — Woodland 
v. North Jersey St. Ry. Co., 49 Alt. 479 (N. J.). — The plaintiff, in a well 
lighted street, at night, when about to cross the highway in his carriage, saw 
a trolley car approaching 250 feet away. He at once proceeded to cross, 
with his horse on a walk, without further watching the approach of the car 
which collided with his carriage, causing him personal injuries. Upon the 
trial of his action the court refused to nonsuit on the ground of contributory 
negligence. Held, on error, that the ruling was correct. 

The point in this case is not whether the plaintiff was negligent but whether 
his negligence so clearly appears that the case should have been taken from 
the jury. The plaintiff was only required to extend his observation to an 
approaching car that, proceeding at customary and reasonably safe seed,, would 
threaten his safety, Railway Co. v. Block, 322 L. R. A. 374. 

A driver may obtain a right of way over a street railroad, where, in the 
reasonable exercise of his rights, he reaches the point of crossing in time to 
safely go upon the tracks in advance of the approaching car, the latter being 
sufficiently distant to be checked, and if need be, stopped, before is should 
reach him. Railroad Co. v. Miller, 36 Atl. 885. 

Telephone Companies — Poles — Fixtures — License — Revocation. — Red- 
field Telephone and Telegraph Co. v. Cyr. et al., 49 Atl. 1047 (Me.). — 
The poles and fixtures of a telephone company, which has erected its poles 
along a highway by the permission of the municipal officers, do not become a 
part of the realty, but remain chattels, subject to seizure and sale on execu- 
tion. 

It was held in Paris v. Water Co., 85 Me. 330, that water pipes, hydrants, 
etc., were real estate of the purpose of taxation. It has also been held that 
gas and water pipes are mains, and the poles and wires of an electric light 
plant were appurtenances to the realty, on which were built the operating 
plants. Capital Gas Light Co. v. Charter Oak Ins. Co., 51 Iowa, 31 ; Fechet v. 
Drake, (Ariz.), 12 Pac. 694; Badger Lumber Co. v. Marion Electric Co., 29 
Pac. 476; Appeal of Des Moines Water Co., 48 Iowa, 324. In Newport III. 
Co. v. Tax Assessors, the contrary view is taken as to the poles and wires 
of an electric light plant. The present case decides that telephone poles and 
wires are not appurtenant to the realty, but mere chattels. 



